Family Limited Partnership “Reality Check” list

Family limited partnerships have been popular business and estate planning strategies for many years.  However, in more recent years the IRS has won a number of court cases asserting that family partnerships should be disregarded for estate tax purposes and the full value of the underlying assets should be included in the estate of the descendent.  In these cases, the Service successfully argued that the taxpayers had structured and/or managed the partnerships in such a way that they had, in fact, retained the right to enjoy the transferred property or the right to determine who would enjoy the transferred property.  In other words, they retained too much control or they were negligent in respecting the business nature of the arrangement.  It would be fair to say that these taxpayers could have used a “reality check.”  Here is a reality check list of things to do and not do when planning with partnerships.  (Substitute limited liability company in jurisdictions where that may be the entity of choice)
1. Always use an experienced estate planning lawyer before even thinking about a family limited partnership (or LLC) for family wealth planning!
2. Make sure there is a substantial non-tax business purpose for the partnership and that it is clearly documented.

3. Always make partnership distributions on a pro rata basis to the partners. 

4. Partners (especially the general partner) should not commingle personal assets with partnership assets; 

5. Keep accurate books and records.
6. Make sure the partners actively manage the assets.
7. Observe business formalities.  Hold meetings, keep minutes, pass resolutions, etc.
8. Comply diligently with the operating agreement or amend it, if needed. 

9. Immediately retitle the assets to reflect the partnership as the new owner. 

10. Do not allow the client to fund the partnership with personal assets, such as a residence. 

11. Do not allow clients to transfer so much to the partnership that they could not maintain their customary lifestyle without the benefit of higher than average partnership distributions. 

12. Consider having someone other than the client serve as general partner.

13. Design the arrangement so that other owners have a significant interest in the partnership.
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